under the influence of the Spanish branch of the civil law. 3 In the older settled communities, especially Louisiana, the influence of the civil law has remained very marked even to this time. In the other parts of the acquired territory the common law has obtained greater influence and is substantially the source of their jurisprudence. 4 States carved out of what was practically a wilderness at the time of the acquisition were largely settled by immigrants from the older states; and it has been said that these pioneers brought to their new homes that ancient and priceless heirloom which their ancestors had brought with them, the English common law. 5 In each of these states, old and new, there has been a process of modification of old law and ingrafting new, ever since the settlement; so that now we have some fifty jurisdictions, no two just alike and from this it results that in the present discussion few propositions of universal application can be given, but only generalizations and local instances.
One important modification of the common law of conveyancing existing in England at the time of the settlement is believed to be universal. Corporeal hereditaments were said to lie in livery, and incorporeal to lie in grant; but now by the abolition of livery of seisin, all hereditaments lie in grant. Any deed that could operate as a grant of an incorporeal ,ereditament in England will pass any real property with us. ' Another principle of general if not universal application, though not of American origin, has, by its liberal interpretation, done much to free us from the technicalities of the old law, and render our deeds effectual notwithstanding failure to comply with the common law requirements. This principle has done much to obliterate the distinctions between deeds operating at common law and those of force by virtue of the statute of uses. The rule is this: If a deed was apparently intended to conform to one species, but, lacking some essential of that, may still be given effect as a deed of any In Missouri the statute of uses was in substance re-enacted at an early day. other kind, the courts will give it effect in such other way." "The courts are said to be anxious so to construe deeds as to carry into effect the intent of the parties, if it do not cpntravene any fundamental rules of law; and by the word intent is not meant the intent of the parties to pass land by this or that kind of deed, or by any particular mode of conveyance, but the intent that the land shall pass at all events, one way or the other."
' 'Defective Deeds of One Kind Sustained as of Another Kind. Atil. 497, sustaining as a bargain and sale a conveyance in the words "remise, release and quitclaim," and void as a release because the estate was in expectancy.
Ohio: Foster v. Dennison (1839), 9 Ohio 121, .124, in which the Court says: "A deed may be held to operate in any form of conveyance that will carry into execution the lawful objects of the makers."
Oregon: Lambert v. Smith (188x), 9 Ore. x85, in which a deed invalid as bargain and sale, for want of recital or proof of consideration, was sustained as a common law grant, on the operative word "convey," though the hereditament was corporeal.
Pennsylvania dismissing a bill for waste, licause the deed operated as a covenant to stand seised, though very peculiar and inartificial in form, and saying: "The law, then, according to the intent apparent in the deed, will raise the uses to be executed, so moulding and arranging them, that all shall be converted into legal estates according to the intent; the law will also construe the instrument to be of that denomination which will admit of such arrangements Illustrations from the Decisions.
"We think an estate of freehold to commence in futuro can also be conveyed under our statutes, independently of the statute of uses. Under our laws real property stands upon ground different in many respects from that upon which it stood at common law." Bunch v. Nicks (x887), So Ark. 367, 374, 7 S. W. 563.
"We are not aware that the technical distinctions existing between conveyances at common law have ever been recognized as applicable to conveyances in this state. The statute in force when the instrument under consideration was executed merely required .that the conveyance should be in writing and signed and sealed by the grantor in presence of two witnesses, or signed, sealed and acknowledged by him before an officer. * * * No livery of seisin was necessary." Baker v. Westcott (r889), 73 Tex. 12g, rx S. W. 157, holding no consideration necessary.
In sustaining a deed creating a freehold to commence in future, WATSON, 3., speaking for the Supreme Court of Maine in Wyman v. Brown (1863), 5o Me. 139, said: "We are also of opinion that effect may be given to such deeds by force of our own statutes, independently of the statute of uses. Our deeds are not framed to convey a use merely, relying upon the statute to annex the legal title to the use. They purport to convey the land itself, and, being duly acknowledged and recorded as our statutes require, operate more like feoffments than like conveyances under the statute of uses."
In a later case on the same subject, the same court spoke as follows: "Can it be doubted that under such statutes the owner of real estate can convey in the manner prescribed such. part or portion of his estate as he and his grantee may agree, subject only to those restrictions which the law imposes as required by public policy, but relieved from the technical doctrines which arose out of feudal tenures, and all the restrictive effect which they had upon alienations. Why prevent the owner in fee simple from agreeing with his grantee, and setting forth that agreement in his conveyance, as to the time when and the conditions upon which the instrument shall be operative? * * * In other words, the mere technicalities of ancient law are dispensed with upon compliance with statute requirements." Abbott v. Holway (x88x), 72 Me. 298.
In Thatcher v. Omans, 3 Pick. (2o Mass.) 521, on p. 525, DANA, C. J., says: "This statute was evidently made to introduce a new mode of creating and transferring freehold estates in corporeal hereditaments; namely, by deed, signed, sealed, and acknowledged, and recorded as the statute mentions."
Where the statute merely authorized a short form of deed (which was in no way followed) and made words of limitation and a seal unnecessary, it was held, without any reference to the statute of uses. that complete legal title passed without livery of seisin, by virtue of the most informal and crude writing imaginable; for the reason that the statute providing that an estate in real property can only be transferred by an instrument in writing signed by the party clearly indicates that nothing more is necessary, if the intention of the parties appears. 1 I In a case coming before Mr. JusTIcE FIELD in the California circuit, it was objected that title to the land could not pass because the grantee wds not in possession, and the operative words of the deed were those of a common law release. The objection was'held to be unfounded. The court said: "The operative words are as *significant and potential now as at the common law, and their efficiency under our statute of conveyances is not dependent upon the fact of possession by the releasee: The statute all6ws the transfer of real property and of interests therein, whether the grantor or grantee be in or out of possession. It designates no form in which the conveyance shall be made, except that it shall be made by deed. Any words in a deed indicating an intention to transfer the estate, interest or claims of the grantor, will be a sufficient conveyance whether they be such as were generally used in a deed of feoffment, or of bargain and sale, or of release, irrespective of the fact of possession of grantor or grantee, or of the statute of uses.""
The Ordinance of 1787, in prescribing the method of transferring lands in the Northwest Territory, provided, that, until otherwise declared, lands might be "conveyed by lease and release, or bargain and sale, signed, sealed, and delivered by the person being of full age in* whom the estate may be, and attested by two witnesses; provided such conveyances be acknowledged or the execution thereof duly proved, and be recorded within one year after proper magistrates, courts, and registers shall be appointed for that purpose." In construing this ordinance CAMPBELL, C. J., speaking for the Supreme Court of Michigan, said: "We think that this statute was designed to cover the whole subject until further legislation, and that it cannot be supposed any common law was to prevail over it, even if there had been any such law in force when the ordinance became operative. A deed at common law was not sufficient without some enrollment, or some act in pais, to transfer title, and under the ordinance, which recognized the fact that in this country there must be many non-resident owners, and much' unoccupied land, a new rule was devised to take the place of all forms and ceremonies not mentioned there." 1"
The effect of abolishing livery of seisin, the determination of the courts to give the deed effect in 6ne way or another under the old rules of law if possible, and as a statutory conveyance in .spite of them if not otherwise possible, would seem sufficient to sustain a conveyance against almost any combination of technical defects from violations of the old common law, without any resort to the statute of uses, and, if need be, in the face of all thd doctrines concerning uses. But these are not all. Several courts have declaredwith a simplicity that might startle the wise man filled with legal learning, but most acceptable to every one noi sufficiently learned to have lost his common sense-that the forms of conveyance in common and inveterate use ought to be, and will be, sustained, without much regard to the requirements of the ancient.common law, or whether any statute has altered or abrogated such requirements. "American Deeds Sustained Because of Were Usage.
In sustaining a deed, made at the deathbed of the grantor, to her daughter, in consideration of $io, and reserving to the grantor an estate for life, the court said: "The mode of conveyance resorted to in this deed has undoubtedly been practiced in this state from a period beyond memory, and probably from the first establishment of the government, especially for the purpose of making family settlements of estates, and has never been attended with any practical inconvenience. * * * This constant and immemorial usage is sufficient to make it a part of our common law, and a deed of this description may be termed one of the common assurances of real estate. As such it stands on the same solid foundation as those common assurances in England, which derive their force and effect from long usage and recognition. On this ground alone, we do not hesitate to hold it good throughout, and should do so, even if it were found to trench upon the rules of the English common law, which, although perhaps anciently founded in practical and substantial reason and good sense, have nrw become merely technical and formal." Bryan v. Bradley (844) -In Thompson v'. Thompson (x867), 17 Ohio St. 65o, the court holds a deed to a sonin-law of grantor in consideration of natural love and affection and to advance the grantee in life is supported by a sufficient consideration, because it would be good as a covenant to stand seised under the statute of uses, though that statute was .no part of the Ohio law. In his concurring opinion WEica, J., said he would go further than the rest of the court and put the decision on broader grounds. He said: "Now, I say, in the first place, that our common form of deed in Ohio is no more a deed of bargain and sale than it is a deed of feoffment, grant, or release. It is, in fact, all four combined. It has the operative words of all. It gives, grants, releases, and conveys, as well as bargains and sells. * * It is no creature of the English statute with us, but, as the court say in the case referred to, 'takes its form and derives its authority from our own statutes and local usages.' * * * We have no statute prescribing a form of deed. Our laws on the subject regard merely the solemnities of their execution and yet it is plainly implied in those laws that if the instrument be a 'deed' and contain apt words for the 'conveyance' or 'incumbraince' of real estate, and have prescribed solemnities, it is sufficient," pp. 663-665.
In holding a release and quitclaim valid, though the releasee was not in possession, the In addition to all this there are statutes in nearly all the states prescribing short forms -of conveyance declared to have all the effect of a duly executed common law conveyance with full covenants of court said: "It is equally effectual with either of the other forms in transferring existing interests. Such is the common opinion of the profession, and in consequence the quitclaim has become the form most generally in use. To hold that it has no efficiency except where the grantee is at the time in possession would disturb titles to property of the value of millions." Field v. Columbet (1865) Changed Conditions Make Old Rides Obsolete.-A father having conveyed land to his daughter without consideration paid or recited, except natural love and affection, and by a writing not sealed; and the daughter having died, leaving a child that died soon after, the child's father inherited the land from it. The grantor filed a bill in chancery, to have his conveyance declared void and to quiet title in him. He claimed that natural love and affection were not sufficient consideration to support a conveyance in fee, and that the instrument, for want of a seal, could not operate as a covenant to stand scised. The court held that the conveyance was good and could not be avoided, saying in part: "The seal on private instruments had become a pure and useless technicality. The code of Iowa in z85z abolished the use of them on private instruments, by declaring it to have no effect, and providing that all written contracts should import a consideration. The same statute, in its provisions relating to the transfer of real estate, does not require a seal, and applies the word 'deed' in the statute to an instrument conveying lands, and says that it does not imply a sealed instrument. See §26 pt. 2o, §974, 975. We understand that real estate may be conveyed, and by an instrument without a seal, and that all its qualities and incidents will pass without that heretofore important thing, a seal or scrawl. * * * When a question like the above, relating to the words given and granted; or that concerning the consideration of 'love and affection' supporting an estate of inheritance, comes up, the doubt naturally arises whether 'there now remains with us' any of this law. Have we not passed by it and got beyond it? We have not the various estates formerly known in England, with their complication of law. We have no occasion for their former distinction of conveyances, and need not talk of allodium, or free and common socage. Saving the rights of creditors and subsequent bona fide purchasers, we enjoy the right to do with it as we please; not merely to sell it, but to give it away. If a deed is without any consideration, what matters it between grantor and grantee, and their heirs? Has not the grantor the same right to give away his lot that he has to give his horse or his watch? Is it not the intent and tone and spirit of all our laws and institutions and tenure of lands, that the latter may be conveyed by any words which manifest that purpose, and for any consideration we please, so that others having legal or equitable claims upon us are not injured? These questions naturally arise, though they are not presented for formal adjudication."
Pierson v. Armstrong (18s), 1 Iowa 282, 63 Am. Dec.
440.
No Deed of Exchange in Verinont.-"In the old law of exchange, something similar to the right here claimed did exist. But that species of conveyance, resulting from the feudal tenures, never existed in this state, and never applied to a case like the present. And it is believed that the division of estates held in common or in coparceuary. or joint tenancy, in this state, has not usually been by deed of partition. The most-usual method of division has been that adopted in this case, by deeds from each to the other of his portion." Beardsley v'. Knight (1838), so Vt. 185, 33 Am. Dec. 193, by REDFIELD. Ch.
warranty.
14 And in many of th6 states there are statutes expressly declaring that a deed or writing signed by the party conveying or by his duly authorized agent, and witnessed and recorded as the statute requires, shall be sufficient to pass any estate, without any other ceremony whatever. In several states a conveyance by deed recorded is said to have the effect of a feoffment at common law with livery of seisin, the recording taking the place of the notoriety furnished by the common law livery of seisin.' 8 Perhaps the principal purposes for which resort was formerly made to the conveyances operating under the statute of uses were to avoid necessity of making livery of seisin, and to create freeholds to commence in future without a prior estate to support them.
Livery of seisin being no longer necessary anywhere in the United States, uses serve no purpose in that regard. Let us see if they aid in creating the future estates. There have been American decisions holding that future freeholds by deed could be supported without Gorham v. Daniels (1851), 23 Vt. 6oo, in which RExDs'sL, J., speaking for the court, said: "It seems to me that our statutes are fully adequate to all ordinary incidents of the subject, and that in those extraordinary occasions where the statute of uses might answer a good end, it will be safer and better every way to have resort to a court of equity, than to introduce a portion of the ancient common law system of conveying real estate. a particular prior estate if the deed operated as a covenant to stand seised, 19 or as a bargain and sale, 2 0 but not otherwise. 21 sustained; a valuable consideration was proved. In sustaining a deed creating a future freehold without a particular estate to support it, the court said: "Our statute has abolished livery of seisin, and deeds of feoffment have gone out of use, and lands are conveyed by deed of bargain and sale, and under the statute of uses, the use is executed and the title passes to the grantee on the delivery of the deed. * * * Our modern tenures have happily been freed from the ancient restraints, and the necessities of society relieved from useless forms and unmeaning ceremonies, until what was a most intricate and highly technical system has become comparatively simple." Shackleton v. Sebree (1877), 86 Ill. 6x6.
Future Estate by Bargain and Sale Good as Covenant to Stand, &c.-An action to recover $4oo as paid without consideration by son to father for deed to have and to hold after the death of the grantor" cannot be maintained during grantor's life; because covenant to convey is consideration and not broken till death, at least. Also the conveyance was good as covenant to stand seised, to future use, though blood not mentioned, for it may be proved. Wallis v. Wallis (1808), 4 Mass. 135, 3 Am. Dec. 210.
The above decision got the Massachusetts court into a great dilemma. As a result of it the court first held a deed void as a conveyance of a future estate, where the consideration was only pecuniary. Welsh v. Foster (x1&5), r2 Mass. 93. Clearly it was good as a bargain and sale; but the court stuck to the error for a great many years, through a long course of decisions. Finally the result was escaped by holding, what is both false and unnecessary, that such a conveyance can operate as a covenant to stand seised, based on a pecuniary consideration. Trafton v. Hawes (x869) In a number of states the statutes expressly declare that future freeholds may be created without a prior estate to support them; and there, certainly, no resort to the statute of uses is necessary to make any such conveyance good.
22
Beyond this, a number of American courts have sustained such conveyances without any regard to the statute of uses or any local statute changing the common law in this respect. one dollar and love and affection, reserving to the grantor and his wife the use and control as long as either may live. It was objected that it was a conveyance of a freehold to commence in future and so void. The court, speaking by LYON, J., held the deed valid, saying: "In very many of the older cases the courts, out of tender regard to the subtle and technical distinctions and niceties of the common law rules respecting the tenure and alienation of real estate, seem to have held that if such a conveyance be regarded as a feoffment, or bargain and sale, it could not be upheld. * * * So those courts upheld such conveyances on the ground that a covenant might be implied from their terms on the part of the grantor to stand seised of the lands to his own use during life, and, after his decease, to the use of his grantee and his heirs. * * * Thus these courts were strictly loyal to the old common law rules which grew out of tenures that never obtained in this country to any great extent, and at the same time gave judgments which are clearly reasonable and just. * * * Such conveyances cannot. however, be upheld in this state on any implied covenant, or on the doctrine that the grantor stands seised to the use of the grantee, for our statutes long since abolished implied covenants and such uses. Rev. St. 1858, c. 84 § i; Id. c. 86 , § 5. But we think they may be upheld on other grounds. The statute recognizes and defines future estates in expectancy as follows: 'A future estate is an estate limited to commence in possession at a future day, either without the intervention of a precedent estate, or on the determination, by lapse of time or otherwise, of a precedent estate created at the same time.' Rev. St. I858, c. 83, § TO. At common law the intervention of a precedent estate, created at the same time, was essential to the validity of a conveyance of an estate of freehold, to commence at a future time, which is an estate in remainder. * * * But this refined doctrine of the necessity to create a particular estate to support a freehold estate to commence at a future time, has been overturned by the statute above quoted. Similar statutes prevail in a large number of the states of the Union. * * * Conveyances of land containing exceptions or reservations similar to that in the conveyance under consideration in the present case, are very common and always have been in general use in this country, as the reports of judicial decisions abundantly show. Because of this fact, some courts, in the absence of statutory provisions on the subject, have held such conveyances valid, without much regard to any other ground upon which their judgments might have been placed. * * * What policy or rule of law is contravened, if, instead of making his, conveyance to take effect immediately, he stipulates that it shall take effect at the end of a month or a year, or on the happening of some future event? We should be strongly inclined to uphold that right as a necessary incident of allodial tenures, were there no statute expressly conferring it. '24 The old rule of the court of chancery, still part of the law of trusts, that the court would not interfere to compel performance of a purely voluntary promise, confined enfoicible uses before the statute to those founded on a consideration; and therefore a consideration was essential to raise a use under the statute, and a conveyance would not operate under the statute of uses unless there was a consideration recited or proved. in holding a conveyance in trust executed to vest the legal title in the real beneficiary the court said: "The trustee had no trusts to perform.. * * * Our statute is a substantial re-enactment of the 27th Hen. 8, * * * usually termed the statute of uses. * * * Livery of seisin is abolished by the first section of the conveyancing act. and the title is thereby absolutely vested in the donee, grantee, bargainee, etc., independently of the statute of uses. Hence, under this statute, a deed in the form of a bargain and sale must be regarded as having the force and effect of a feoffment."
Witham v. Brooner (872), 63 Ill. 344.
Kentucky: Statutes (903), § 491, declaring title and possession to vest in grantee by deed of bargain and sale, covenant to stand seised and lease and release.
Maryland: Brown v. Renshaw (i88x), 57 Md. 67, treating a deed as a bargain and sale in which the use named being a use on a use was a trust only enforcible in chancery.
Michigan: All English statutes were repealed in this state, and we have the trust as at common law before the statute of uses; modified by our own statutes. Ohio: It is said that the statute of uses never was in force in this state Thompson . Thompson (1867) , 17 Ohio St. 65o.
Oregon: "In this state the statute of uses has not been adopted in terms; but conceding the fact, without deciding it, that it does constitute a part of our common law, etc." Lambert v. Smith (i88x), 9 Ore. xs8, x9i.
Vermont: The statute of uses was never in force here. 
